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GOALS OF SEMINAR

1. Identify key contractual risk shifting terms and
liability grounds for the design professional in the
Owner drafted Professional Services Agreement.

2. Recognize that these risks and attendant liability
exposure that may flow down to your engineer’s
consultant agreement.

3. Recognize also the need for downstream risk
allocation to your subconsultants.

4. Focus on both design and construction phases as well as

post-completion claim and dispute resolution risks.



GOALS OF SEMINAR

Topics to be covered:

� Elevated design standard of care

� Spearin Doctrine, express and implied warranties

� Expanded Design Phase duties and risks

� Dealing with SSI on federally funded projects

� Construction phase duties and risks

� Project claims for constructive changes and delays

� Dispute resolution terms



1. Design Phase - Elevated Standard of Care

Indiana case law establishes the basic standard of care:

� The controlling standard of care to be applied to the performance of
architectural services is a professional negligence standard: The duty
imposed upon an architect in the preparation of design, drawings,
plans, and specifications is to utilize that design of competence
ordinarily exercised in like circumstances by reputable members of the
profession.

� An architect is bound to perform with reasonable care the obligations
for which it contracted and is liable for failing to exercise professional
skill and reasonable care in preparing plans and specifications
according to its contract.



1. Design Phase - Elevated Standard of Care

In Indiana, this standard applies to DP in the performance of
the three possible types of duties:

(1) The duty to prepare plans and specifications with the degree of
competence ordinarily exercised in like circumstances by reputable
members of the profession;

(2) The duty to supervise the implementation of plans and
specifications, with the degree of competence ordinarily exercised in like
circumstances by reputable members of the profession; and

(3) The duty to supervise the conduct and work methods with the
reasonable care which would have been exercised by a person of ordinary
prudence in like circumstances.



1. Design Phase - Elevated Standard of Care

The critical importance of the Contract Terms comes into play:

� Whether any or all of such obligations existed must be determined from
the contractual terms or from the actual conduct of the architect and
engineer.

� An architect’s duties to his employer depend upon the agreement he 
has entered into with that employer. 

� This same rule is applicable to engineers. Where the contract between
the contractor and the engineer expressly excluded liability for the
defective condition, the third-party landowners were not entitled to
recover from the engineer on their claim.



1. Design Phase - Elevated Standard of Care

What if the Standard of Care becomes elevated by Contract?

� The contractual standard becomes controlling

� The risk is whether the elevated standard remains insurable
� Sample clause:

Architect agrees to use its customary efforts, skill, judgment and
abilities to perform the services hereunder and comply with the
Owner’s requirements, program, budget, time schedule and
procedures set forth in this Agreement, and that such services shall
be performed in conformity with the professional and technical
standards of reasonable care and skill ordinarily used and exercised
by members of the design profession that are familiar with and
providing design services for projects of the same type, nature,
complexity and size as the Project covered by this Agreement.



1. Design Phase - Elevated Standard of Care

� Other clauses that increase the duty:

All of the services to be furnished by Architect will be furnished
in accordance with current technological practices, means,
methods, procedures and techniques for projects of the type,
nature, complexity and size as this Project as of the time that
Architect performs its services hereunder and delivers its work
product and design to Owner.

and
Architect shall comply with all applicable Federal, State and
Local Laws, rules, codes, ordinances, regulations and orders in
effect as of the date of execution of this Agreement governing its
Services, the Project and the Work, and which are applicable to
the plans, specifications and other design and engineering
documents provided for this Project.



1. Design Phase - Elevated Standard of Care

� Are these elevated or expanded standards and duties still insurable 
under a professional liability policy? 

» Best to check with your insurance agent before agreeing to the
proposed contract language

» These sample clauses remain insurable typically but they
represent an expanded standard of care

» Be aware that the Owner may require that the lead Design
Professional flows down the professional liability insurance
requirements (although typically in a lesser dollar amount) in
each of its consultant agreements. The goal is to achieve layered
protection for the Owner against risk as well as shifting some of
the risk from the lead Design Professional.



2. Design Phase – Spearin Doctrine
The Implied Warranty of the Adequacy of the Plans and
Specifications:

� As part of its duty of care and contractual undertaking, a Design
Professional is required to prepare plans and specifications which are
workable and not defective. If those plans and specifications are
defective, claims for additional costs in attempting to perform
consistent with those plans and specifications will arise.

� The Owner may bring a claim for defective specifications against its
Design Professional as either a claim for breach of contract or for
negligence. Either way, the claim is based upon the Design
Professional’s contract.

� What about claims for defective specifications by someone other than
the Owner?



2. Design Phase – Spearin Doctrine

� If the specifications prove to be defective, unworkable, or incomplete
the contractor is entitled to recover additional compensation for the
extra work required in attempting to perform under the defective
specifications, or to do corrective work necessitated by the defects.

� The landmark decision on this principle, and the doctrine by which it is
known, is the United States Supreme Court case of United States v.
Spearin (1918), 248 U.S. 132, 39 S.Ct. 59, 63 L.Ed. 166.

� In Spearin, the federal government was held to warrant that the project
could be satisfactorily completed by following the specifications, so that
the breach of this implied warranty entitled the contractor to recover all
costs resulting from its attempt to comply with the defective
specifications.



2. Design Phase – Spearin Doctrine

� There is a large body of federal case law which holds the owner or the
preparer of the plans and specifications liable for any deficiencies
therein. The basis of liability is an implied warranty of the fitness of the
specifications that it they are followed a satisfactory product will result.

� The Spearin doctrine has been followed in most state jurisdictions in
which the issue has been raised. These state courts have held that in
the absence of obvious or patent defects which are so apparent that
they summon forth a duty on the part of the contractor to alert the
owner, the owner impliedly warrants the adequacy of the plans and
specifications to be fit for their intended purpose.

� As such, the risk of loss due to defective plans and specifications falls
on the owner or the preparer of the plans and specifications, and a
contractor who subsequently performs in accordance with those
defective plans and specifications is entitled to recover for extra work.



2. Design Phase – Spearin Doctrine
Indiana has recognized the implied warranty of the plans and
specifications (SpearinDoctrine) in several cases:

� Connersville Country Club v. F. N. Bunzendahl, Inc. (1966) - The
project could not be constructed in accordance with the plans and
specifications as originally furnished, and the owner made sufficient
changes in the plans which the court held were of the magnitude of
deviation which does not normally arise in construction, thereby
granting judgment in favor of the contractor for recovery of its extra
work that was unforeseen and unanticipated by him.

� Allied Structural Steel Co. v. State (1971) - The contractor attempted to
recover for its extra work performed under its contract with the state on
the basis of the implied warranty of adequacy of the specifications.
Although the court held that there was no breach of the warranty under
the facts of the case, the importance of the decision is that the court
expressly adopted the rule, citing Connersville Country Club, that



2. Design Phase – Spearin Doctrine
recovery of additional compensation for breach of warranty in Indiana is
possible where the necessity for extra work resulted from the acts, errors
or mistakes of the owner’s engineers, or where the structure could not be
constructed according to furnished plans and specifications.

� Greenhaven Corp. v. Hutchcraft & Associates, Inc. (Ind. App. 1984) -
the architect brought an action for recovery of its architectural services.
The owner counterclaimed for negligent preparation of the plans. The
architect prepared preliminary plans requiring two building exits, in
conformance with the fire marshal’s code. However, the owner,
knowing that the code required two exits from the top floor, requested
and directed the architect to change the plans to provide for only one
exit. The architect did so, construction commenced, the architect
attempted to secure approval for the modified plans or to obtain a
variance from the fire code, but was unable to obtain a variance. The



2. Design Phase – Spearin Doctrine

construction ultimately was stopped. The Court of Appeals expressly
adopted the implied warranty of the specifications:

There is implied in every contract between an architect and his
employer an agreement that plans and specifications prepared
by the architect will be suitable for the purpose for which they
are prepared.

� This is the Spearin Doctrine in everything but name.

� Finally, in The Trustees of Indiana University v. The Aetna Casualty &
Surety Co. (7th Cir. 1990) – an action was brought by the owner against
the performance bond surety for breach of contract for the costs of
repairs to defective brick work done by the bonded contractor on four
separate buildings on the IU Southwest regional campus.



2. Design Phase – Spearin Doctrine
� One of the surety’s defenses was that by the owner specifying the brick

to be used by manufacturer and trade name, the owner impliedly
warranted that the brick was suitable for the particular purpose for
which it was intended, citing the Spearin Doctrine.

� The 7th Circuit agreed with the application of the Spearin Doctrine to
the facts of the case in upholding the lower court trial instructions and
judgement in favor of the surety.

� The Court held that Indiana has accepted the principle that detailed
specifications imply a warranty.

� If the contractor is bound to build according to plans and
specifications prepared by the owner; the contractor will not be
responsible for the consequences of defects in the plans and
specifications (citing Spearin).



2. Design Phase – Spearin Doctrine

� The Court reasoned: In a construction contract the owner warrants to
the contractor that if the contractor follows the owner’s plans and
specifications, then the owner impliedly warrants that the resulting
structure and its component parts will be suitable for the particular
purpose for which they are intended.

� The Court concluded: If an owner specifies in a construction contract
that a particular brick is to be used, then the contractor is released from
any promise or warranty as to the suitability of such brick for use as
intended in the contract.

� How does the Owner protect itself from Spearin liability? It
contractually flows through the defective design risk to its DP, who
should also flow it through to its consultants.



2. Design Phase – Spearin Doctrine
� A sample clause which incorporates this implied warranty of the

adequacy of the plans and specifications so as to protect the Owner and
pass on to the design professional any contractor claims under Spearin
follows:

Architect agrees that it possesses the skills that will enable it to
supply studies, reports, drawings, specifications and other
design and engineering documents free from material error and
that the Services, as well as the studies, reports, planning, design
and construction administration, including but not limited to
the structural engineering services, and the mechanical,
electrical and plumbing engineering services, civil and
geotechnical engineering services provided through it, and the
products thereof, will, if complied with by Owner’s Contractor or
and its subcontractors, produce a functional, efficient and cost
effective Project for the Owner’s occupancy and operational
activities.



2. Design Phase – Spearin Doctrine

� To further shield itself from liability under Spearin, the Owner may
include a disclaimer in its design services contract as follows:

Neither Owner's approval of nor its acquiescence in any
submission, design, certification or action by Architect or its
consultants shall in any manner relieve the Architect of any
obligation, duty or responsibility under this Agreement.

� The Owner may also impose a disclosure duty on the DP, as follows:

If Architect, after delivery to Owner of the Deliverables and
thereafter, observes or otherwise acquires actual knowledge of
any fault or defect in the design of the Project or non-
conformance with the Construction Documents, the Architect
and its Consultants shall provide to Owner immediate verbal or
telephonic notice and written notice thereof shall be provided to
Owner within three (3) days thereafter.



2. Design Phase – Spearin Doctrine

Clarifications to the Spearin Doctrine:

� The implied warranty does not turn on whether the specification is a
design or performance specification. A contractor can enforce the
implied warranty with respect to a performance specification when the
specified end result turned out to be impossible to achieve by any
available method, and the contractor had not knowingly assumed the
risk of such an ultimate impossibility.

� The owner cannot evade the effect of the implied warranty by using
boilerplate disclaimers such as (a) a site inspection clause, (b) a similar
clause requiring the contractor to examine the specifications; or (c) to
conduct subsurface investigations if such explorations could not
reasonably be completed before the bids were to be submitted.



2. Design Phase – Spearin Doctrine

� The implied warranty of specifications is not rendered inapplicable
because the contractor has greater knowledge or expertise than the
owner in the particular field covered by the contract, unless the
contractor is actually aware (or should have been aware) of the
particular defect in the specifications which caused the contractor extra
costs.

� The implied warranty allows the contractor to use standard industry
means and methods of construction.

� But, where the contractor knew or should have known that the plans
and specifications were defective, and proceeded anyway, the
contractor cannot rely on the plans and specifications and seek to
receive additional compensation or be excused from the resulting
difficulties in performance.



2. Design Phase – Express and 
Implied Warranties

Are there other express and implied warranties that apply to
the furnishing of design services?

� Indiana case law does not allow a non-privity claim to be brought
against a Design Professional based upon a theory of implied warranty.

� Absent a special agreement, an architect does not imply or guarantee a
perfect plan. Rather, he will only be liable for failing to exercise the
requisite standard of care.

� The type of implied warranties associated with the sale of goods under
the Uniform Commercial Code, being the implied warranties of
merchantability and fitness for a particular purpose, do not apply to the
design profession.



2. Design Phase – Express and 
Implied Warranties

� A contract for design services is not governed by the UCC – design
services, and specifically plans and specifications, do not constitute
goods so as to bring the UCC into play

� A number of cases in multiple jurisdictions have expressly held that
UCC warranties are not applicable to architects or engineers who
prepared plans and specifications

� It is a good idea to contractually state this standard. A sample clause:

Architect disclaims any and all Uniform Commercial Code type
of warranties of merchantability and/or fitness for a
particular purpose and any and all warranties arising from
course of dealing and/or usage of trade, consistent with
Indiana law.



2. Design Phase – Express and 
Implied Warranties

� Warning – by express contract terms, there can be duties stated that
may be interpreted by a court as constituting warranties:

(1) Timely performance (creates exposure for delays):

In undertaking the Scope of Services hereunder, Design
Professional represents to Owner and agrees that it can and
shall perform and complete its Scope of Services in accordance
with the design milestones and deadlines set forth in Exhibit “A”.
Design Professional further represents and agrees that it shall
furnish and perform its Services, including its construction
administration services, in such a manner so as to not impede
the Project construction work being done by contractors
(“Work”) from meeting their commencement and Substantial
Completion deadlines.



2. Design Phase – Express and 
Implied Warranties

(2) Qualifications to perform the Services:

Design Professional represents that it is financially solvent, able
to perform the services being undertaken under this Agreement,
able to pay its debts as they become due, and possesses sufficient
working capital to complete the professional services and
perform its obligations under this Agreement. Design
Professional further represents that it possesses the experience,
skill, ability and expertise in contract administration of projects
of similar or like type, nature, complexity and size as the
Project. Design Professional will assign to the Project similarly
qualified individual professional architects and/or engineers
and manage them as needed to meet this quality of performance.



2. Design Phase – Express and 
Implied Warranties

(3) Design compliance certification:

With respect to the documents and services provided hereunder,
Design Professional certifies that, to the best of its knowledge,
information and belief, the documents or services (i) are
consistent with the Project Deliverables and the Contract
Documents (as that term is defined in the General Conditions for
Construction), except to the extent specifically identified in such
certificate, (ii) comply with applicable professional practice
standards, and (iii) comply with applicable laws, ordinances,
codes, rules and regulations governing the engineering and
design of the Project.



2. Design Phase – Express and 
Implied Warranties

(4) Certification that no asbestos used in design:

Architect shall furnish to Owner on Architect’s letterhead, a
signed and dated statement that Architect, to the best of its
knowledge and belief, stating that (a) no asbestos-containing
material (“ACM”) was specified as a building material in any
Construction or Contract Document for the Project, and (b) no
product containing mineral fibers was specified as a building
material in any Construction or Contract Document for the
Project. In addition to this statement, Architect shall submit to
Owner any manufacturer’s certification requested or on file with
Architect that states that manufacturer’s furnished materials or
products are not ACM.



2. Design Phase – Express and 
Implied Warranties

(5) Responsibility for construction costs:

If errors or omissions in the Project arising from non-
conformance with the standard of care set forth herein are
detected in the drawings, specifications or other documents
prepared by Architect before a particular part of the Work is
constructed, the cost of Architect's redesign required to correct
such errors or omissions shall be borne by Architect at no cost to
Owner; provided, however, such redesign services and costs are
not intended and shall not be construed, to limit, restrict, or
waive in any way any other rights, duties, or remedies which
either Owner or Architect may have in connection with such
errors or omissions and any claims, costs, or damages arising
there from.



3. Expanded Design Phase Duties and Risks

There can be expanded Design Phase duties and risks in the
contractual chain. Some of these critical duties are as follows:

(1)   Governmental code compliance:

Design Professional will not knowingly violate any law, rule,
code, ordinance, regulation or order applicable to the Services
which it renders pursuant to this Agreement. By signing
engineering studies, reports, plans, surveys or drawings or
preparing the Deliverables and Construction Documents to
submit for purposes of obtaining requisite governmental
approvals or permits, it shall be deemed that Design
Professional has taken every reasonable measure to
ascertain what laws, rules, codes, ordinances, regulations and
orders apply to its Services, the Project and the Work and
Design Professional has applied them accordingly.



3. Expanded Design Phase Duties and Risks

and

Design Professional shall notify Owner of any changes or
pending changes in applicable laws, rules, codes, ordinances,
regulations and orders of which it is aware, the impact of such
changes on the Deliverables and Construction Documents and
recommendations for modifications to the Deliverables and
Construction Documents which minimize these impacts.

� Failure to design in accordance with code requirements can impact the
project schedule and cause delays during construction, as well as
expose the Owner (and the Design Professional) to claims for increased
costs of compliance.



3. Expanded Design Phase Duties and Risks

(2)  Design coordination with agencies:

Architect shall, at appropriate times, and in coordination with
Owner, contact the governmental agencies required to approve
the Deliverables or Construction Documents and the entities
providing utility services to the Project, including environmental
permitting, non-environmental permitting and utility services
approvals. In engineering and designing the Project, Architect
shall prepare the design documents in accordance with
applicable design requirements imposed by such governmental
authorities and by such entities providing utility services.
Architect shall consult with the applicable governmental
agencies and utilities prior to finalizing the Deliverables and
Construction Documents to obtain their probable opinion
regarding conformance with standards and ordinances and
existing utility locations.



3. Expanded Design Phase Duties and Risks

(3) Obtaining of permits and agency approvals:

Architect shall assist Owner and Owner’s Representative in
connection with Owner’s responsibility for filing documents
required for the approval of governmental authorities having
jurisdiction over the Project. Architect, in coordination with
Owner and Owner’s Representative, shall prepare and submit
all required applications, plans, specifications, and other
documents, including but not limited to the Deliverables and
Construction Documents, to governmental and/or regulatory
agencies having jurisdictional review of the Deliverables and
Construction Documents covered within this Agreement for their
approval.

� Failure to comply can lead to a project shut down and delays.



3. Expanded Design Phase Duties and Risks

(4) Proprietary Specifications:

Architect shall advise Owner if Architect specifies a single source
provider or otherwise utilizes a proprietary specification in the
Construction Documents and what, if any, impacts or
limitations, cost or otherwise, that may have for Owner.

� The Design Professional should be careful to identify alternative
products or systems that meet with specification requirements so as to
ensure that competitive bidding and pricing is obtained.

� The Design Professional also should ensure that there are submission
requirements to be followed that potential bidders must meet if an
alternative product or system is to be utilized.



4. Dealing with SSI on 
Federally Funded Projects

If federal funds are being used on a transit project and it is
subject to requirements of the Department of Homeland
Security (DHS), Transportation Security Administration (TSA)
or the Department of Transportation (DOT), addressing
Sensitive Security Information (“SSI”) is required:

� By law, transit agencies are required to protect SSI, which is defined as
any information whose disclosure may compromise the security of the
traveling public, transit employees or transit infrastructure. SSI is
further defined in 49 C.F.R. Parts 15 and 1520.

� The Design Professional is required to know about SSI and its
treatment and how to coordinate with the Owner to address SSI in the
design and construction documents.



4. Dealing with SSI on 
Federally Funded Projects

� Access to SSI is generally limited to employees and other covered
persons who have a need to know that information. No part of SSI may
be disclosed to persons without a “need to know”, as defined in 49 CFR
Parts 15 and 1520. A person’s “need to know” may be further restricted
by DHS, TSA, DOT, FTA, or other federal, state, or local regulation.

� Potential bidders for the Project, including subcontractors are
considered individuals/entities with a “need to know” SSI.

� Certain drawings and specifications prepared by the Architect or
Engineer or their consultants may contain SSI. Information, drawings,
specifications or other documentation that have been designated as SSI
are required to contain formal markings as provided by 49 CFR Part
1520.13.



4. Dealing with SSI on 
Federally Funded Projects

� The Owner must establish a formal policy and operating procedures for
the maintenance, safeguarding and disclosure of records and
information that may contain SSI. Use of Non-Disclosure Agreements
(NDA) is critical.

� Documents containing SSI must be identified by the Owner and Design
Professional during the design phase. The Owner’s SSI policy should
identify the specific markings and designations to be used.

� The Bid Documents likewise should reference the treatment of SSI (in
the Notice to Bidders or Instructions to Bidders), designate that each
potential bidder must execute a NDA regarding the use of SSI, and set
out rules for treatment of SSI.



4. Dealing with SSI on 
Federally Funded Projects

� The Owner Agreement with the Contractor also should contain terms
specifically addressing SSI. The General Conditions should also do this.

� These terms should set out that the Contractor is to prevent the
unauthorized disclosure of SSI, and that the Contractor is required to
take reasonable steps to protect SSI when it is in Contractor’s control.

� When SSI is no longer needed to carry out the performance of the Work
and the Contract, all SSI shall be destroyed completely to preclude
recognition or reconstruction of the information.

� The Contractor also must agree that each one of its subcontractors and
suppliers must execute separate NDAs and be bound by the same
restrictions on SSI.



5. Construction Phase Duties and Risks

During the Construction Phase of a Project, the Design
Professional may take on increased duties. Key areas where the
DP may face heightened risk include:

(1) Shop Drawing Review:

Architect, in coordination with Owner, shall review Contractor’s
submittals and shall not unreasonably delay or withhold
approval. Architect’s initial action in reviewing submittals shall
be taken promptly, and in no event, more than ten (10) days
after Architect’s receipt of the submittal, and if such review
requires a longer period in accordance with the standard of care
set forth in ¶ __, Architect shall so indicate in its initial response
and shall provide the time period by which it shall further
respond.



5. Construction Phase Duties and Risks

Architect shall review and take appropriate action upon the
Contractor’s and Subcontractor’s submittals such as Shop
Drawings, Product Data and Samples as necessary to determine
their conformance with the requirements of the Work as
indicated in the information given in the Contract Documents.
Such action shall be taken with reasonable promptness so as to
minimize delay in the Project. Architect shall not be required to
review partial submissions or those for which submissions of
correlated items have not been received unless Architect has
contributed to or caused the need for such submissions.

� Delays in submittal turnaround, overly strict compliance requirements,
and approval of submittals which should do not conform to the plans
and specifications create potential liability exposure to the Owner and
therefore the Design Professional.



5. Construction Phase Duties and Risks

(2) RFI Responses:

Architect shall review and respond to requests for information
about the Contract Documents. Architect shall set forth in the
Contract Documents the requirements for requests for
information. Architect shall acknowledge the receipt of each
Contractor generated Request for Information within three (3)
days of its receipt by Architect. Architect’s initial response to
such requests shall be made in writing within any time limits
agreed upon, or otherwise within seven (7) days, and if such
response requires a longer period in accordance with the
standard of care set forth in ¶ __, Architect shall so indicate in
its initial response and shall provide the time period by which it
shall further respond. If appropriate, Architect shall prepare
and issue supplemental Drawings and Specifications in response
to requests for information.



5. Construction Phase Duties and Risks
(3) Pay App Certifications:

Based on Architect’s observations and evaluations of
Contractor’s Applications for Payment Architect shall review
and certify the amounts due to Contractor. The issuance of a
Certificate for Payment or execution of Contractor's Application
for Payment shall be evidence that, based on Architect’s
observations at the site and on the data comprising the
Certificate for Payment or Contractor's Application for
Payment, the Work has progressed to the point indicated; that,
to the best of Architect's knowledge, information and belief, the
quality of Work is in accordance with the Contract Documents.

� An erroneous certification of a pay application by the Design
Professional may subject it to a claim from the Owner.



5. Construction Phase Duties and Risks

(4) Contractor Cost Overruns:

To the extent that (a) Contractor’s failure to carry out the Work
in accordance with the Contract Documents, (b) or the actions or
omissions of the Contractor are caused, or the damages
therefrom are increased or aggravated by the negligent acts or
omissions of Architect, or by Architect's failure to perform its
services as provided in this Agreement, then Architect shall be
responsible and liable to Owner to the extent of Architect’s
negligent acts or omissions or failure to perform in accordance
with the standard of care in ¶ __ and Architect’s duties expressly
assumed hereunder, in addition to any responsibility on the part
of Contractor. This responsibility of Architect is not intended to
otherwise shift to Architect the Contractor’s primary
responsibility for construction means and methods, or for safety
precautions and programs, as provided for herein.



5. Construction Phase Duties and Risks

(5) There are other duties during the construction phase which
may increase the risks to the Design Professional. These
include:

� Site visits or inspections and duty to provide notice to Owner of any
observed defects or deficiencies in the Work

� Carrying out inspections and require testing of nonconforming work.

� Issuing Field Orders that impact the Contract Time or Contract Price.

� Certifying partial payment for disputed change work that the Design
Professional determines to be reasonable.

� Certifying grounds for default or termination of the Contractor.



6. Project Claims for Constructive 
Changes and Delays

Defining a Constructive Change:

� Field performance claims often involve situations in which the owner
has directed a change in the work. Where owner refuses to acknowledge
that certain work constitutes a change, the contractor must look beyond
the “changes” clause.

� A "constructive change" describes the doctrine which permits the
contractor to receive an equitable adjustment in the contract price and
time caused by the increased cost of performing work required by the
owner under circumstances that do not measure up to the formal
requirements of the written change order procedure.



6. Project Claims for Constructive 
Changes and Delays

� Common Types of Constructive Changes which involve the
Design Professional:

(1) Defective Plans and Specifications

» The Spearin Doctrine and implied warranty of the adequacy of
the plans and specifications comes into play

» The contractor may use standard industry means and methods

of construction.
» The contractor has a duty to make pre-award inquiries into

possible ambiguities in the specification and has duty to seek
clarification of ambiguous specifications.

» Where the contractor knows that the plans and specifications
were defective, and proceeds anyway, there is no recovery



6. Project Claims for Constructive 
Changes and Delays

(2) Unreasonable or Erroneous Interpretation of the Plans 
and Specifications

» Where the Owner or DP requires their interpretation of the
Plans and Specifications be followed by the Contractor

» Contractor’s interpretation must only be reasonable

(3) Requiring Changes in the Contractor’s Means and
Methods of Performance

» Contractor chooses its own means & methods of performance
» If the Owner or DP changes this, or directs changes in sequence,

where Contractor not in default
» If Contractor follows voluntarily the designated methods, no

recovery



6. Project Claims for Constructive 
Changes and Delays

(4) Rejection of Conforming Work

» Where the Owner or DP reject work which is conforming,
Contractor can recover costs of compliance

» If the work is not conforming and must be redone, no recovery

(5) Rejection of “Or Equal” Substitute Materials

» If the Specifications contains a substitution of materials term
» Where the Contractor proposes an or equal substitute material

or product that meets the Specifications, but the Owner or DP
reject it,
» The Contractor incurs more costs to furnish the specified

material or product, the Contractor can recover its increased
costs of compliance



8. Dispute Resolution Terms

Owner design services agreements now typically set out a
dispute resolution process that includes:

� Step 1: Preliminary direct discussions between party representatives

� Step 2: Mediation (nonbinding)

» Select mediator by agreement or through a striking process
» Sharing of costs of mediator
» Mediation locale to be identified by contract terms

� Step 3: Litigation

» venue for litigation set per contract terms



8. Dispute Resolution Terms

� Step 3: Litigation (continued)

» Governing law set by contract terms

» Trial is to the Bench only – right to jury trial is waived

» Personal jurisdiction objections waived

» Disputes cannot interfere with ongoing Services by the DP

» The Owner has the ability to bring in other claims and parties

» May have recovery limitation for the Design Professional on 
any DP initiated claim against the Owner

» Owner right to recover attorney fees (or alternatively prevailing 
party right to recovery of fees)

� Alternative to Litigation: Arbitration 



QUESTIONS?



THANK YOU!
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